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Cryptocurrencies, tokens 
and ICOs under the 
current Italian financial 
legal framework 
 

1. Background 

In three recent decisions (Resolutions no. 20693, 
no. 20694 of 14 November 2018 and no. 20751 of 
19 December 2018), the Italian Authority 
responsible for regulating and supervising the 
Italian financial markets (Consob) maintained its 
watchful, punctual, though discrete, regulatory 
stance on the new frontiers of financial innovation 
(fintech), in the context of a regulatory framework 
that did not take into specific consideration (yet?) 
the matters of “cryptocurrencies” or “virtual 
money”. Following a review of the recent ESMA’s 
survey carried out with all European supervisory 
authorities (cf. ESMA, Advice on Initial Coin 
Offering and Crypto-Assets, 9 January 2019, 
available at the following address: 
https://www.esma.europa.eu/sites/default/files/li
brary/esma50-157-1391_crypto_advice.pdf), the 
standards of protection granted to Italian investors 
by our Authority appear more wide-ranging than the 
thresholds provided in many other European 
systems, by virtue of the concept of “financial 
product”, which entered our legislation to a broader 
extent than the concept of “financial instrument” 
adopted by the relevant European legislation.  

Before any other issues, we should focus on the legal 
characterization of “cryptocurrencies”, in relation to 
its objective nature as “asset” (diversely classifiable, 
as the case may be, as “money” or “currency” – or 
seldom as a “payment method” – “financial 
instruments”, “securities”, “financial products”) 

https://www.esma.europa.eu/sites/default/files/library/esma50-157-1391_crypto_advice.pdf
https://www.esma.europa.eu/sites/default/files/library/esma50-157-1391_crypto_advice.pdf
https://www.esma.europa.eu/sites/default/files/library/esma50-157-1391_crypto_advice.pdf
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capable of being involved in different kind of 
financial transactions (holding, accretion, trading, 
offer, lending, investment).  

From an additional, related standpoint, this subject 
ought to be investigated in view of the regime of 
“reserve of activity” and/or conduct of business 
obligations applicable to the business of the entities 
taking part in the above transactions, either in the 
“primary” market (as issuers or lenders/borrowers) 
or in the “secondary” market (as brokers or service 
providers, as applicable, for “investment”, 
“management”, “payment”, “collection of orders”, 
“placement”, etc.); which roles and/or functions are 
often subject to an unprecedented combination, as 
it is common in the new sharing economy model. 

2. Cryptocurrencies as a “financial 
instrument” 

Investment services are one of the main regulatory 
domains, which cryptocurrencies are frequently 
associated with, because of their possible 
classification as “financial instruments”.  

Therefore, it is worth questioning whether, and to 
what extent, the performance of a series of legal 
actions or “activities” (purchase, sale, brokerage, 
management or consulting) with respect to the 
cryptocurrencies may or should be contemplated in 
the scope of the rules governing “investment 
services”. Nowadays, this issue has become 
particularly urgent as regards the purchase, sale or 
brokerage of cryptocurrencies through “digital 
platforms” active on the web, to which users have 
direct access.  

Following a review of the main features of “financial 
instruments” under our domestic, current 
legislation (deriving from the EU MIFID 
Directives), it is apparent that “cryptocurrencies”, as 
such, cannot be explicitly considered by, or fall 
within, the legal classification in point. 

Thus, it may be concluded that the trading or 
brokerage of “cryptocurrencies” does not breach, per 
se, and in general any restricted business, as these 
can be carried out irrespective of the MIFID rules 
on the conduct of business, which apply in the event 
that the above activities are carried out in respect of 
“financial instruments”.  

In any event, utmost caution is to be paid to the 
publicity and methods of offering of 
cryptocurrencies for broader “investment” 
purposes. In fact, compliance with strict fairness 
criteria must be ensured, so as to avoid committing 
omissive or deceitful behaviours and/or unfair 
trading practices or other infringements of the 
Italian Consumer Code (as the Italian Antitrust 
Authority recently pointed out with regard to the 
sale of diamonds through the banking system for 
investment purposes). 

3. Cryptocurrencies as a “security 
token” 

A rather different analytical approach is required for 
those peculiar “cryptocurrencies” falling within the 
classification of “security tokens”. In this scenario, 
the concept of financial instrument may be 
noteworthy, especially the “stricter” notion of 
“securities”, where endowed with the 
“negotiability” feature, amongst others. In this 
respect, initial coin offers (or ICOs) – which can 
equate real IPOs in several respects – seem to 
acquire new importance, owed to the peculiar 
methods of offering, or broadly “selling” the 
cryptocurrencies, through the web platforms.  

As a result of the above, the MIFID rules should 
apply, virtually, together with the provisions 
governing a wide number of “investment services” 
that – subject to the specific business and operating 
model adopted by the platform investigated from 
time to time – encompass “dealing” or “brokerage”, 
execution of orders, as well as placement and 
(individual or collective) asset management.  

As a matter of fact, under the MIFID II Directive 
and the PRIIPs Regulation, a platform could even 
be considered to act as “issuer/offeror” or as 
“manufacturer”, according to the operating model 
it opted for. In this circumstance, although the 
“placement” is not at stake – considering the 
subjective matching of issuer-offeror-distributor – 
the rules governing remote offering and placement 
(“promozione e collocamento a distanza”) may result to 
be applicable to the platform, along with the rules 
on operating restrictions and conduct of the 
relevant business. Moreover, this could give rise to a 
“self-placement” issue, and the platform would then 
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be required to obtain an authorisation to perform 
the “order execution” service under MIFID II 
Directive, with the application of the relevant 
conduct of business obligations. 

Apart for the last scenario – and provided always 
that a cryptocurrency actually qualifies as a “security 
token” –, the application of the restrictions and 
rules of investment services on “placements without 
firm commitment to the issuer” under article 1, 
paragraph 5, item c-bis) of the Italian Consolidated 
Finance Act (TUF), or of the rules on “remote 
offering and placement of financial instruments”, is 
likely to be more frequent or appropriate in respect 
of the “brokerage” activities carried out by the 
“platforms”. 

Construing “cryptocurrencies” as “security tokens” 
(and, especially, as “financial instruments for the 
collection of savings”) would also trigger the 
application of the current regulatory provisions “on 
solicitation of public savings by non-banking 
entities”, which restrictions in favour of banks are 
almost absolute, except where funds are collected 
through the issuance of these instruments, and the 
current “Provisions concerning the reporting of issues and 
offerings of financial instruments”.  

In many cases, consistently with the nature of the 
relevant cryptocurrency –where it qualifies as either 
“equity” or “debt” “security” – and with the business 
model adopted by the relevant platform, the matter 
in point may be associated to crowdfunding 
models. 

In particular, based on the actual operative 
procedures of the platforms (portals or websites), 
and the operative connections with the Italian 
jurisdiction that may emerge from time to time, the 
Italian regulations on equity-based (or, now, 
following the recent amendment, even lending-
based) crowdfunding may be relevant insofar as they 
derogate to the customary “placement” rules and, 
subject to certain conditions, enabling SMEs and 
social enterprises to collect “venture capitals” 
through online platforms managed even by 
authorised entities that do not fall within the 
“traditional” categories of intermediaries authorised 
by law, which are bound by considerably firm rules 
of conduct.  

4. Cryptocurrencies as a “financial 
product” 

“Monetary” or “utility” type cryptocurrencies (i.e., 
although cannot be defined as negotiable security 
tokens) could nevertheless be appraised in the light 
of the Italian financial legislation under the light of 
the different and broader notion of “financial 
product”, which, as mentioned, appears to be a 
typical, native concept of our legislation that do not 
appears equally to be present in many other EU 
legal systems. 

In fact, according to Article 1, paragraph 1, item u) 
of the Italian consolidated finance act, “financial 
products” include, under a species to genus 
relationship, “financial instruments” together with 
“any other form of investment of a financial 
nature”. Such an open-ended definition requires 
accurate examination of the “other forms of 
investment of a financial nature”. Scholars have 
long been suggesting the same approach, which 
Consob has confirmed for decades, and even very 
recently repeated in connection with the 
contractual schemes applicable to cryptocurrencies. 

According to CONSOB’s consolidated 
interpretation, the following items have now been 
recognized as the basic features of an “investment of 
a financial nature”: (i) a capital investment; (ii) a 
financial return expectation and (iii) a risk 
assumption. 

Following the elaboration (by Consob through its 
ruling) of these basic features, the following 
preliminary consideration may be submitted: a 
“financial product” may be deemed to exist any time 
that (and only if) more complex or sophisticated 
contractual terms are associated to the operating 
models, or standard contractual schemes 
(purchase/sale) available in the “monetary” or 
“utility” type cryptocurrency platforms, such as,  
typically, return promises, repurchase obligations, 
or restrictions on enjoyment/transfer,  
(“contractual extra-factor”).  

Therefore, a specific cryptocurrency  - although 
endowed with a prevailing “monetary” or exchange 
(utility token) nature and, provided that, the 
existence of its own “market” may be detected, in 
which such cryptocurrency can be traded (and 
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perhaps converted) – could be considered as a 
“financial product” whenever  such “contractual 
extra-factors” can be described in the business 
model underlying the relevant “platform” (likewise, 
for other “alternative” investment asset classes: 
diamonds, gold, artworks etc.).  

Nevertheless, attention must be paid to the fact that, 
nowadays (or so far…) many cryptocurrencies 
although lacking of an objective “negotiability” 
feature, may be considered – per se – as a mere 
investment contractual scheme, which origination, 
development and achievement are realized within 
the relevant contractual structure, which will 
characterize each peculiar investment platform, 
from time to time. Then, in such circumstance, the 
contractual scheme substantiating a 
“cryptocurrency”, could eventually qualify in itself 
as a “financial product”.  

As regards “platforms” for the offering and 
placement of cryptocurrencies that, following the 
above analysis, should result to qualify themselves as 
“financial products” - irrespective of the “platform” 
qualifying as an “issuer” or remaining a pure 
“broker” - the laws and regulations on “public 
offerings” (namely, the prospectus regulations) 
together with those on “remote offering and 
placement” (which reserve such activity to 
authorised intermediaries only subject to certain 
rules of conduct) will apply. 

*** 

This abstract is an excerpt of a comprehensive article on the 
above subject matter, to which reference is to be made for an 
exhaustive explanation (please see P. Carrière, “Criptovalute, 
tokens e ICOs nel vigente ordinamento finanziario italiano: 
prime note”, December 2018, published on 
Dirittobancario.it). 

https://www.cbalex.com/sites/cbalex/files/articles/files/dirittobancario_10.12.2018.pdf
https://www.cbalex.com/sites/cbalex/files/articles/files/dirittobancario_10.12.2018.pdf
https://www.cbalex.com/sites/cbalex/files/articles/files/dirittobancario_10.12.2018.pdf
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Disclaimer 
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constitute (nor may it otherwise be construed as) a legal advice, nor shall it be howsoever 
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